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INTRODUCTION

The Rubber Manufacturers Association (“RMA”) is the primary trade association
representing the interests of the tire and rubber indugtry in the United States. RMA's
membership  indudes dl of the country's mgor tire  manufecturers
Bridgestone/Firestone, Inc., Continenta Tire N.A., Cooper Tire & Rubber Company,
Goodyear Tire & Rubber Company, Michdin North America, Inc., Firdli Tire North
America, and Y okohama Tire Corporation.

On behdf of its tire manufacturer members, RMA responds to the Nationd
Highway Traffic Safety Adminigration’s (“NHTSA” or “Agency”) Notice of Proposed
Rulemaking (“NPRM”) on “Reporting of Information About Foreign Safety Recdls and
Campaigns Related to Potential Defects,” Docket No. 2001-10773; Notice 1; published in
the Federal Register on October 11, 2001.

With the enactment of Section 3 of the TREAD Act, Congress granted NHTSA
new authority to collect information to asss the Agency in the early identification of
potentiad safety related issues in motor vehides and motor vehicle equipment
manufactured, sold or imported into the U.S. Recognizing that there are different
categories of information that could be helpful to NHTSA, Congress divided Section 3
into 3 subsections. Subsection (&) deds with information related to foreign safety recdls
or other safety related clams.  Subsection (b) addresses “early warning” information such
as waranty data, cdlams and other information that may serve to provide an ealy



indication of a potentid safety issue.  Subsection (¢) required manufacturers to report the
sde or lease of defective or noncompliant tires to assst in preventing crashes caused by
such tires.

Each one of these subsections was intended to address the specific type of
information outlined by that subsection. Each of the subsections aso represented varying
levels of burden associated with reporting.  For example, subsection (8) was considered
to be rdativey draghtforward. Manufacturers are required to report to NHTSA any
sdfety related recdls or other safety campaigns in foreign countries that involve vehicles
or equipment identicd or subgantidly dmilar to vehides or equipment in the United
States. Because this provison is so sraghtforward, it was consdered sdf-implementing
and effective immediately upon enactment of the Act. As st forth in section 3(3), the
only issue necessty for rulemaking is the specific contents of the notification. By
contrast, subsection (b) concerning early warning reporting, was consdered more
complex insomuch as this subsection covered a wide range of varying information.
Hence, a more detailed rulemaking was required to define and implement this section.
Keegping in mind the difference between the kinds of information sought by the foreign
recal reporting and early warning reporting subsections, RMA now turns to addressing
the specific issuesraised by NHTSA’s NPRM on foreign recall reporting.

In this NPRM, NHTSA proposes a system of information collection and reporting
relating to foreign safety recals and foreign safety campaigns, as required under Section
3(@ of the TREAD Act. As proponents of this sdf-implementing provison, RMA’s
members have been in compliance with the reporting requirements of section 3(@ since
the TREAD Act was sgned into law on November 1, 2000. The only role for NHTSA
under this provison is to “prescribe the contents of the notification required by this
subsection relating to foreign safety recadl and safety campaign reporting”. As NHTSA
hes recognized in the docket, the Agency is soliciting comments to ensure that the find
“contents of the notification” and related reporting mechanisms gpproved in  this
proceeding reflect the procedures currently in use by the tire manufacturers covered
under the TREAD Act. Severd aspects of the NPRM must be refined to clearly reflect
Congressond intent as outlined above.

THE DEFINITION OF MANUFACTURER SHOULD BE RETAINED FROM
THE MOTOR VEHICLE SAFETY ACT

RMA Dbdieves tha the Agency dchould retan the exising definition of
“manufecturer” in the Nationd Traffic and Motor Vehice Safety Act of 1966 (*Safety
Act”) for purposes of this rulemaking.  Congress clearly did not intend to amend the
definition of manufecturer in the Safety Act. The Safety Act broadly defines a
“manufecturer” as “a person who (A) manufacturers or assembles motor vehicle
equipment; or (B) imports motor vehicle equipment.” See 49 U.S.C. § 30102(a)(5). Any
entity that produces tires in the United States or imports tires into the United States is
therefore a® manufacturer” under the Safety Act.



As RMA has explaned in comments submitted in the early warning reporting
rulemaking, U.S. consumers aso purchase tires through large retalers, such as Sears,
Wa-Mart, and other large didributors under private labd brands. As NHTSA
recognizes, even though the tires are built by another company, these tire brand name
owners are conddered “manufacturers’ under 49 U.S.C. § 30102 (b)(1)(E). Tire brand
name owners thus have the same defect and noncompliance reporting requirements as tire
manufacturers under 49 C.F.R. § 573.3 (d). There may be instances of a brand name
owner exporting certain tires without the origind tire manufacturer’s knowledge. RMA
has urged NHTSA to dlow the tire manufacturer and the private labd brand name
owners to decide which of them should report the required early warning information.
Smilaly, RMA bdieves that NHTSA should dso dlow the private brand name owners
and the tire manufacturers to decide which paty is responsble for reporting foreign
recals and safety campaigns.

With respect to other issues associated with the definition of “manufacturer”
RMA is concerned with NHTSA’s proposed expanson of the Safety Act’'s definition of
manufecturer to include an “affiliate or agent of a manufacturer.” Neither “agent” nor
“dfiliate’ is defined in the NPRM.  (See proposed 49 C.F.R. 8579.11, at 66 Fed. Reg.
51917). “Agents’ and “affiliates’ could possibly be interpreted to include tire deders,
sdesmen, accountants, and others who have absolutely no authority to take safety-related
actions and are outsde the tire manufacturer’s span of control with respect to the type of
information that must be reported under Section 3(a) of the TREAD Act. As dated
above, RMA’s tire manufecturer members have dready implemented procedures
designed to ensure that determinations of foreign safety recals or other safety campaigns
— whether made by the manufacturer or by a foregn government — are promptly reported
to NHTSA within the Satutorily required “5 working days” The Safety Act's definition
of manufacturer is sufficiently broad to ensure compliance with the letter and spirit of the
TREAD Act, as wdl as the Agency’'s expanded mandate to collect information related to
foreign safety recdls and other safety campagns. There is smply no language in the
TREAD Act or its legidative history that would support NHTSA's interpretation that the
reporting obligation would extend to a manufecturer’'s agents or afiliates RMA
recommends that the Agency deete the terms “agents and effiliates’ from proposed 49
C.F.R. 8579.11.

If NHTSA feds compdled to include the term “&ffiliat€’ in the regulaion, RMA
believes the Agency must accurady and specificdly define the term. RMA
recommends the following definition of afiliae “affiliates are any two entities a
maj ority of the beneficial ownership of which rests in the same ultimate entity, or where
one of the entities has a majority of the beneficial ownership of the other.”



THE CRITERIA FOR SAFETY RECALL OR OTHER SAFETY CAMPAIGN
SHOULD BE CLEARLY OUTLINED

The TREAD Act requires the reporting of information related to a determination
by a foreign government or a manufacturer to conduct a safety recal or other safety
campaign in a foreign country. NHTSA has atempted to expand this requirement by
defining “other safety campaign” as “an action in which a manufacturer
communicates with owners and /or deders in a foreign country with respect to conditions
under which vehicles or equipment should be operated, repaired, or replaced, that relate
to safety.” [See proposed 49 C.F.R. 8579.11, 66 Fed. Reg. at 51917 (emph. added).]

RMA beieves tha this definition goes beyond the express language and intent of
the TREAD Act and would impose substantid reporting burdens on tire manufacturers
without providing the Agency with additiond, rdevant information related to tire safety.
For example, in order to comply with this proposed mandate, any communication
regarding routine operationd or maintenance issues would have to be reported to
NHTSA. RMA does not believe that NHTSA should require manufacturers to report
such information on foreign tires when the Agency has indicated it does not intend to
require the reporting of the same information for domedtic tires. If NHTSA abitrarily
expands the definition in this fashion, tire manufacturers will have to report wide swathes
of information that will not further, but frudrate, the god of providing the Agency with
timdy, rdlevant and verifigble information related to foreign safety campaigns.

Accordingly RMA urges NHTSA to adopt the following definition of “other
safety campaign” (proposed 49 C.F.R. 8579.11):

Other safety campaign means an action in which a manufacturer, including but
not limited to a foreign subsidiary of a manufacturer, communicates with owners
and/or dealersin a foreign country with respect to conditions under which
specific models of vehicles or specific brands or models of equipment should be
operated, repaired, or replaced, that relate to safety. This definition does not
include customer satisfaction, general maintenance, operating or safety
information applicable to a broad range of vehicles or equipment and is not
directed toward a particular identified safety issue or safety defect in such
vehicles or equipment.

Secondly, NHTSA has not provided a definition of what conditutes a
“determination of a foreign government.” Since there are only three! other countries with
safety recdl laws gmilar to the United States, most of the information reported under
Section 3(@) will constitute information derived from a safety campaign. However,
NHTSA has given no specific guidance on what conditutes a determination by a foreign
government and what effect, if any, Satements by agencies of foreign governments with

! Only the United States, Canada, the United Kingdom, and Austrdia have statutes
authorizing the federd (or naiona) government to recal motor vehicles or motor vehicle
equipment in use in those countries.



no specific safety authority would have on the reporting requirement.  Since so little
guidance exits, RMA urges NHTSA to edablish two gpecific criteria in defining a
determination by a foreign government: (1) the determination should be limited to a find
determination and (2) the determination would be consdered a safety-related defect
under U.S. law.

Findly, RMA objects to including politicad subdivisons in the foreign reporting
requirements. States are preempted from taking such an action in the United States and
RMA bdieves this proposa should be deleted because it (1) is not required under the
TREAD Act and (2) will be impracticd or impossble for manufacturers to comply. This
isue is paticularly problematic snce the Agency has proposed no limiting definition of
“politica subdivison.” See proposed 49 C.F.R. 8579.13 (b), 66 Fed. Reg. at 51918.)

The TREAD Act and its legidative higory do not provide any authority for
requiring manufecturers to report determinations from foreign “political  subdivisons”
Indeed, the House Commerce Committee Report accompanying the House-passed
vason of the TREAD Act dealy limits the reporting obligation only when there is an
“offidd” determination made by a “foregn government” to conduct a safety recal or
campaign “within the country,” not within a politica subdivison:

If a foragn government has officdly made a determindion
that a safety recdl or other safety campaign must be conducted
within _the country on a motor vehicle or motor vehicle equipment,
then the manufacturer must notify NHTSA within five working
days, where the manufecturer sdls identicdl or smilar vehicles or
equipment in the United States. The Secretary is given regulatory
authority to prescribe what information the manufacturer must
provide in notifying NHTSA of the safety recall or campaign.

H.R. Rep. No. 106-954, at 13 (Oct. 10, 2000) (emph. added).

It will be & best impracticd, if not impossble, for manufacturers to obtain
information from “politicad subdivisons’ of a foreégn government — let done report it to
NHTSA within the 5-day reporting period.  Such information is not well organized or
published in any regular fashion and therefore difficult to track, especidly if it does not
conditute an “officd” determingtion ratified by the centrd government of the foreign
country. Indeed, RMA is unaware of any other datute or regulatiion that requires the
reporting of actions of foreign politicd subdivisons to the U.S  government.
Accordingly, NHTSA should not include politicd subdivisons in the definition of
foreign government in proposed 49 C.F.R. 8579.13(b) unless the politicd subdivison has
been given specific authority to make such a determination.



THE DEFINITION OF “SUBSTANTIALLY SIMILAR TIRE” SHOULD BE
AMENDED

It is RMA’s understanding that NHTSA does not intend to use the same definition
of “subgantidly smila” for purposes of both the foregn recdl and early warning
regulations in new 49 CFR. Pat 579. To avoid confuson, RMA believes the term
should have the same definition for both the foreign recadl subpat and early warning
reporting subpart of Part 579.

In response to the early warning reporting ANPR, RMA urged the Agency to
define “subgtantidly amilar tires’ as “tires that have the same size, speed rating, load
index, and construction, irrespective of plant of manufacture or tire line name.” Asthe
Agency is aware, the proposed definition of “subgtantialy smilar tires’ for purposes of
the foreign reporting requirements is different. Under proposed 49 C.F.R. 8579.12(c),
“Tires sold or in use outside the United States are substantially similar to tires sold or
offered for sale in the United States if they have same model name and size designation,
or if they are identical except for the model name.” Thus, under NHTSA’s proposed
definition, a tire s0ld in a foreign country is subgtantidly smilar to a tire sold in the U.S
if both tires have the same “model name and size designation”.

RMA is concerned that this definition may cause confusion. Tires with the same
“modd name may have vadly differing condruction or other technica specifications
and would not be subgantidly smilar. It is dso difficult to come up with a conggently
goplicable definition of “modd” name. Wha some consumers assume to be a “modd”
name is medy a popular “family’” name and the tire lines within the “family” bear few
gmilarities.  Tire manufacturers use names for marketing purposes and a tire name does
not necessarily imply any specifics about tire condruction.  “Family names’ will often
have auffixes asociated with them denoting dl terrain use, highway use, on/off highway
use, off highway use, minivan and smal SUV gpplications, and high peformance tires.
The same tire “family name’ can be associated with each of these tires but the suffix is
needed to cealy identify a “modd” or “tire ling’.  This is especidly true if from a
marketing perspective the name has proven popular. Therefore, the “family name’
(Wrangler, Wilderness, Stedtex, Dueler, Scorpion, P-Zero to name a few) done is
incomplete as a “model name’. The designations after the “family name” (A/T, A/S, GT,
RT, RV, HS, Treker, etc.) refer to the specific tire models or specific tire lines.  Without
the important suffix information the “family name’ by itsdf is incomplete and potentidly
inaccurate for purposes of making comparisons with other tires.

Moreover, amanufacturer may have hundreds of “mode names’ in use a any one
time; over the course of ayear, for instance, the collection of model namesin use by any
one manufacturer can change numerous times as modd names are retired and introduced
in response to marketing conditions and product innovations. RMA is not, however,
opposed to the use of "model name” for the purposes of this rulemaking if the Agency
alows each tire manufacturer to define "mode name" according to the company's
marketing practices and technical requirements.



THE ADDITIONAL REPORTING REQUIREMENTSFOR FOREIGN SAFETY
CAMPAIGNS SHOULD BE ELIMINATED

As discussed above, the industry believes that the Agency should adopt RMA’s
proposed definition of “safety campaign” in order to ensure thet its meaning is clear for
purposes of triggering the TREAD Act’ s foreign reporting obligations. Then NHTSA
can consder the important issue of what information must be reported.

In prescribing the contents of the reports required under Section 3(a) of the
TREAD Act, NHTSA proposes that the information currently required for the reporting
of domestic recdls (see 49 C.F.R. 8573.5(c)(1)-(7)) aso be required for the reporting of
both foreign recalls and foreign safety campaigns. See proposed 49 C.F.R. 8579.14(a) at
66 Fed. Reg. 51918. While RMA does not object to providing such detailed and
extensve informetion for foreign recalls, NHTSA has not provided a sufficient basis for
requiring thisinformation for foreign safety campaigns. Aseven NHTSA recognizes.

[T]hisis more information than is currently required
in connection with campaigns in the United States
that do not condtitute safety recdls; under 49 CFR
573.8, manufacturers must merdly submit the
documents that they send to owners and dedlers,
regarding vehicle and equipment mafunctions, and
they need not provide dl the information set out in
49 CFR 573.5(c).

66 Fed. Reg. at 51914-15.

NHTSA should not require U.S. manufacturers to provide more information for
foreign safety campaigns than it currently requires for domestic safety campaigns. It
proposes to do o, in part, “because of the difficulty in disinguishing between ‘ sefety
recals and ‘other safety campaigns in foreign countries.” 66 Fed. Reg. at 51915. But
this explanation ignores the fact that, under the TREAD Adt, it is the manufacturer who
makes the determination to conduct a safety recal or campaign, which then triggers the
reporting obligation. NHTSA has been given no statutory authority to make or second-
guess this determination. Congress Smply gave the Agency the authority “to prescribe
what information the manufacturer must provide in notifying NHTSA of the safety recal
or campaign.” H.R. Rep. No. 106-954, at 13 (Oct. 10, 2000).

In atempting to impose the same reporting burden for foreign recdls and foreign
campaigns, the Agency aso ignores the public policy underlying its own regulations.
Therationde for requiring different levels of information for U.S. recalls and safety
campaignsis sound. It should aso apply when U.S. manufacturers conduct such
activities oversess.



Thus, RMA urges NHTSA to modify proposed 49 C.F.R. 8579.14(a) to provide
that “reports of safety campaigns made pursuant to 8579.13 shal only include the
information specified in 8573.8 of this chapter.”

DISCLOSURE OF CONFIDENTIAL INFORMATION

We note that it has been NHTSA’s past practice to treat information as
confidentid upon request of the manufacturer, and we urge the Agency to continue that
practice with respect to information reported under this provision.
CONCLUSION

For al of the reasons discussed herein, NHTSA should adopt the amendments
recommended by RMA to the proposed foreign safety-rdlated reporting regulations
mandated by the TREAD Act.

* k k k * k%

Questions concerning these comments should be directed to Ann Wilson, RMA
Senior Vice President for Government Affairs, at (202) 682-4837.



